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Retail Casket Sales

A “White Paper” on the status of litigation to overturn

State restrictions on retail casket sales.

Prepared by Gere B. Fulton, Ph.D., J.D.

President

The Funeral Consumers Alliance

The Funeral Consumers Alliance is dedicated to promoting and protecting consumer choice in purchasing funeral goods and services.  Since the cost of the “average” funeral, exclusive of burial, is currently on the order of $6,000 and one of the most expensive items in the funeral is the casket, an increasing number of consumers have sought ways of controlling and/or reducing casket costs.  Because funeral homes have historically enjoyed large profit margins on caskets, there has been a growing interest in purchasing caskets from third-party merchants.  Unfortunately, the funeral industry has been successful in persuading legislators in several states to pass laws restricting the sale of caskets and other funeral merchandise to licensed funeral homes.

In Caring for the Dead: Your Final Act of Love (1998), Lisa Carlson identifies seven states with restrictions as to who may sell a casket to the public.  Carlson, Executive Director of the Funeral Consumers Alliance, lists Alabama, Georgia, Idaho, Louisiana, Oklahoma, South Carolina, and Virginia. (p. 179)  A list compiled by the Institute for Justice adds the states of Delaware, Maine, Minnesota, Mississippi, Tennessee, and Vermont as requiring some type of licensure to sell funeral merchandise. 

The respective statutory citations are:


Alabama

Ala. Code Ann. § 34-13-1(a)(15)


Delaware

24 Del. Code Ann. §§ 31-3101, 31-3106


Georgia

Ga. Code §§ 43-18-1, 43-18-4 to 18-6


Idaho


Idaho Code § 54-1102


Louisiana

La. Rev. Stat. Ann. §§  37:831(23), 37:848


Maine


Me. Rev. Stat. Ann. §§ 1400(5), 1501 [32 MRSA 1400(5) 

& 1501]


Mississippi

Miss. Code Ann. §§ 73-11-41, 73-11-51


Minnesota

Minn. Stat. §§ 149A.02(19-21), 149A.50(1)


Oklahoma

59 Okla. Stat. § 396.3a


South Carolina
S. C. Code Ann. §§ 40-19-20(19), 40-19-30


Tennessee

Tenn. Code §§ 65-5-101, 62-5-303


Vermont

Vt. Stat. Ann. §§ 1211(2), 1251


Virginia

Va. Code Ann. § 54.1-2800

Carlson correctly states that the Oklahoma law had been declared illegal by a State court in 1997 but, as will be discussed below, that decision was subsequently overturned on appeal.  

“For years, caskets have been the major profit-maker for an undertaker, and mark-up on caskets was often 500-700% or more.  As word leaked out about actual casket costs, some entrepreneurs saw an opportunity to cut the price and still make a “fair” profit, knowing that consumers were growing resentful.  In the mid ‘90s, the retail casket market concept was born. … The retail casket market is exploding, and consumers are now saving thousands of dollars on overnight delivery of attractive, well-made, quality caskets that are available from sources all around the country”.  (Carlson, p. 272)

“The Federal Trade Commission encourages this, permitting consumers to purchase from a funeral home only those goods and services wanted.  Since 1994, it has forbidden a funeral home from charging a handling fee if a consumer purchases an item or service elsewhere.  The FTC does not address who may sell a casket, but it has very specific language that does oblige a funeral home to accept a casket provided by the consumer.” (Carlson, p. 273)

Oklahoma

State of Oklahoma v. Stone Casket Company of Oklahoma City, 976 P 2d 1074 (1999) October 2, 1998

The Oklahoma State Board of Embalmers and Funeral Directors filed an action for injunction and an application for a temporary restraining order (TRO) against Stone Casket Company alleging it was unlicensed, and therefore in violation of 59 O.S. 1991 § 396.6.

The casket company contended that the statutes violated both the Oklahoma and United States Constitutions.  The trial court (District Court of Oklahoma County) found the statutes unconstitutional under Article 2, Section 2 of the Oklahoma Constitution.  (All persons have the inherent right to life, liberty, the pursuit of happiness, and the enjoyment of the gains of their own industry.)  It dissolved the TRO and found that there was no compelling state interest, which would require a person who is solely in the business of selling caskets to meet the same qualifications as funeral directors or embalmers or to be held to the same standards that the State requires of funeral directors.  

The Court of Civil Appeals, in a 2-1 vote, reversed this decision, holding that there was no overriding fundamental right jeopardized, no suspect class involved and that the statutes rationally furthered a legitimate state interest.  “Such laws protect the public health and safety of the citizens of Oklahoma.” (p. 1076)  Moreover, in a footnote, the Court opined that the State could also outlaw out-of-state casket sales via telephone or the Internet.  “It is apparent to this Court that the State of Oklahoma may prohibit the importation into this state of contraband property.”  (p. 1076)

“A casket is a part of the funeral service business and cannot be separated as an independent item.  The casket, in which human remains are buried directly impacts sanitation.”  “…we hold that the manufacture and sale of caskets is part and parcel of the funeral business and licensing qualified persons engaged therein is a proper exercise of the police powers of the State.” (p. 1076)

 On March 14, 2001, the Institute for Justice filed a challenge to the Oklahoma law in the U. S. District Court for the Western District of Oklahoma.   Bringing their case under the theory that the law violates the Privileges and Immunities Clause of the Fourteenth Amendment to the U. S. Constitution, the plaintiff’s—owners of an Internet-based service marketing caskets and other funeral-related products (Memorial Concepts)—claimed that their economic liberty is at stake.  They further alleged that the decision of the Court of Civic Appeals was reached without the benefit of a well-developed fact record such as the ones before the Tennessee and Mississippi courts.  (Those cases are described below.)

Powers v. Harris, Case No. CIV-01-445-F, December 12, 2002


The issue was decided in a December 12, 2002 ruling.   Kim Powers, the lead plaintiff, with her co-plaintiff Dennis Bridges, had formed an Oklahoma corporation (Memorial Concepts Online, Inc.) to sell funeral merchandise over the internet.  Neither of the plaintiffs were licensed as either embalmers or funeral directors.  Joe Harris, one of several defendants who were members and/or officers of the State Board of Embalmers and Funeral Directors, was sued by the plaintiffs who sought to have some portions of the funeral service laws declared unconstitutional.  The defendants originally moved for summary judgment, but the court refused to grant that motion.  


Although the court acknowledged that Oklahoma consumers may purchase caskets from any internet sellers located outside the State, it ruled that the regulations by which the Board sought to prohibit Memorial Concepts Online from doing so within the State did not violate the plaintiff’s rights under the U. S. Constitution.  It specifically rejected both the due process and equal protection challenges upheld by many other courts in similar challenges in other jurisdictions as well as the privileges and immunities argument raised in the appeal of the Tennessee case.  (Craigmiles v. Giles, 2000 Fed. App. 0417P (6th Cir.)  In this appeal the Board abandoned the public health, public safety, and environmental protection arguments that it had relied on in Stone Casket, arguing only that the sales restriction served the public purpose of consumer protection.  


In granting due deference to the judgment of the Oklahoma legislature in their enactment of the law being challenged, the Court claimed that it was “…not persuaded that the provisions in question advance the cause of consumer protection.  Maybe they do and maybe they don’t,” it said.  The decision upholding the restrictions turned on a Constitutional presumption “…that, absent some reason to infer antipathy, even improvident decisions will eventually be rectified by the democratic process and that judicial intervention is generally unwarranted no matter how unwisely we may think a political branch has acted.”  (citation omitted)

Powers v. Harris, (http://caselaw.lp.findlaw.com/scripts/printerfriendly.pl?page=10th/036014.html) 

The decision was upheld by a unanimous decision of the Federal Court of Appeals for the Tenth Circuit.  On August 23, 2004, Chief Circuit Judge Tacha stated that Oklahoma’s desire to protect the funeral industry against economic competition was a legitimate exercise of legislative power if there were any justification other than “…a ‘bare desire to harm’ non-licensed, time-of-need, retail casket salespersons.” (Powers v. Harris, p. 18)  He went on to write that “We do not doubt that the FSLA [Funeral Services Licensing Act] ‘may extract a needless, wasteful requirement in many cases.  But it is for the legislature, not the courts, to balance the advantages and disadvantages of the [FSLA’s] requirement[s].’  Under our system of government, Plaintiff’s ‘must resort to the polls, not to the courts’ for protection against the FSLA’s perceived abuses.”  (ibid, citations omitted)


The law applies only to the intrastate sale of caskets.  Oklahomans are free to continue to purchase caskets from out-of-state retailers, including via the internet, but the sale of caskets by a local retailer is prohibited.  The Court acknowledged that a similar restriction on interstate sales would run afoul of the U. S. Constitution’s Commerce Clause.  


In a concurring opinion, Judge Tymkovich offered a more restrained view of the legitimacy of the legislature’s bestowal of economic advantage on the funeral industry as a legitimate state interest.  Under this analysis discriminatory legislation must also advance “…either the general welfare or a public interest.”  (p. 19)  But, rather than voting to strike the law, the concurrence cited the district court’s finding that “…the funeral licensing scheme here furthers, however imperfectly, an element of consumer protection.  The district court found that the Board has in fact brought enforcement actions under the Act to combat consumer abuse by funeral directors.  The licensing scheme thus provides a legal club to attack sharp practices by a major segment of casket retailers.”  (p. 21)  Imperfect indeed!


“The licensing scheme at issue here leaves much to be desired.  The record makes it clear that limitations on the free market of casket sales have outlived whatever usefulness they may have had.  Consumer interests appear to be harmed rather than protected by the limitation of choice and price encouraged by the licensing restrictions on intrastate casket sales.  Oklahoma’s general consumer protection laws appear to be a more than adequate vehicle to allow consumer redress of abusive marketing practices.  But the majority is surely right that the battle over this issue must be fought in the Oklahoma legislature, the ultimate arbiter of state regulatory policy.”  (ibid.)


The final irony is found in the Court’s conclusion where it notes that “[a] bill to amend the FSLA to favor persons in the Plaintiff’s situation [retail casket sales] has been introduced in the Oklahoma House three times, only to languish in committee.”  (p. 18)

On March 21, 2005, the U. S. Supreme Court refused to review the decision of the Court of Appeals.  The petition for a writ of certiorari was filed on behalf of the plaintiffs by the Institute for Justice; an Amicus Curiae (Friend of the Court) brief was submitted on behalf of the plaintiffs by the Funeral Consumers Alliance, Inc.  This inconsistency between the ruling of the Sixth Circuit Court of Appeals in the Tennessee case of Craigmiles v. Giles (below) and the Tenth Circuit’s holding in Powers v. Harris therefore stands.
Georgia

Peachtree Caskets Direct v. State Board of Funeral Service of Georgia (1999)

In an unreported decision, on February 8, 1999, the United States District Court for the Northern Division of Georgia (Atlanta Division) issued a permanent injunction to prohibit State authorities from enforcing a statute which prohibited “…the sale of caskets and alternative containers for human remains by any person who is not licensed as a ‘[f]uneral director’ and at any place other than a licensed ‘[f]uneral establishment.’”  

(p. 2)   The Court held that, “… to the extent that it purports to make the unlicensed sale of caskets and alternative containers for human remains unlawful, [the statute] … is unconstitutionally vague and in violation of the Due Process Clause of the Fourteenth Amendment to the United States Constitution.” The Court also reaffirmed its Preliminary Order finding that the statute was “…not rationally related to any legitimate state interest and thus violates the Equal Protection Clause of the Fourteenth Amendment.”  

(p. 4)

South Carolina

Workman v. South Carolina Department of Labor, Licensing & Regulation (2000)

In yet another unreported decision, on March 8, 2000, the Court of Common Pleas for the County of Greenville reversed a decision by an Administrative Law Judge and ordered the respondent (State Board of Funeral Services) to issue a facility license to the appellant, doing business as Casket Sales & Garments.  

The Board had filed a complaint for injunctive relief and civil penalties against Workman, who had opened a retail casket store.  According to Section 40-19-30 of the South Carolina statutes “[I]t is unlawful for a person to engage in the practice of funeral service unless the person is licensed in accordance with this chapter.”  Although Ms. Workman was licensed as a funeral director, her only business was the sale of caskets and funeral garments; the State claimed that she was in violation of the law because she did not have a license for her facility.  She subsequently applied for a license and her application was denied on the basis that there was no category authorized by statute into which a casket store might fit.   According to the record, the Board was requiring her to have an embalming room, chapel and hearse in order to qualify for a facility license, even though she was selling only caskets and funeral garments.  The ALJ held that the Board’s requirement was justified.  

The Court stated that “[A] plain reading of the statute does not support the interpretation by either the Board or the ALJ that [Ms. Workman] must have an embalming room, chapel and hearse in order to only sell caskets and funeral garments.  Further,” the Court ruled, “no legitimate State’s interest is protected by extending such an interpretation to the statute.”  (p. 7)  The Court did not reach the question as to whether the Board might legitimately refuse to grant a license to someone who is not a funeral director, but who wishes to sell only caskets and funeral garments directly to the public.

After the decision was handed down, the attorney who represented Ms. Workman filed a request for the awarding of attorney’s fees, described as $20,000+.  The request was denied and, at the time of this writing, that portion of the case was under appeal.  The appeal was being hampered by the absence of a transcript.  According to the lawyer who represented Ms. Workman, the State’s attempt to appeal the decision was denied because they failed to file a timely notice.  Repeated attempts to confirm this with the attorney for the Board have been unsuccessful.

Unlike many of the other cases, the Workman case has produced a very narrow holding and has limited applicability, even within the State of South Carolina.   Since it has not been appealed it is, arguably, binding only on the jurisdiction in which the case was heard—Greenville County.  Also, the law has not been declared unconstitutional; the Board has only been prohibited from interpreting it to require a casket store run by a licensed funeral director to include an embalming room, chapel and hearse.   

On February 8, 2001, House Bill 3515 was submitted to the South Carolina legislature.  It was signed into law by the Governor as Act No. 322 on June 5, 2002 and became effective on July 1 of the same year.  It says, in pertinent part, “A permit for a retail sales outlet may be issued if the applicant: 1) submits an application on a form approved by the board, 2) submits to and successfully passes an inspection approved by the board, 3) submits the applicable nonrefundable fee, and 4) is in full compliance with Section 40-19-290.  
Tennessee

Craigmiles v. Giles, 110 Fed Sup 2d 658 (2000) August 21, 2000

Operators of retail casket and funeral merchandise stores brought a civil rights suit against the Executive Director of the Tennessee Board of Funeral Directors and other state officials, alleging that provisions of the Funeral Directors and Embalmers Act (FDEA) violated the Fourteenth Amendment.  The United States District Court for the Eastern District of Tennessee held that the FDEA’s licensing requirements for retail funeral merchandise were not rationally related to the purpose of the statute and, thus, violated equal protection and due process clauses.  

“The State ha[d] advanced two purposes for the requirement that only licensed funeral directors may sell funeral merchandise.   The first such purpose is ‘protecting the vulnerable funeral consumer and insuring competency in the funeral services profession.’ The second is to ‘protect the public health, safety and welfare of the public.’” (p. 662)

“The key issue in this case,” said the Court, “is whether the funeral merchandise sales licensing requirement is a rational means of achieving these purposes.  This Court holds that it is not.  The requirement certainly has nothing to do with public health and safety. A casket is nothing more than a container for human remains.”  (p. 662)

“The evidence also shows that Tennessee does not really believe that caskets play any role in the promotion of public health and safety.  The State does not require the use of a casket in human burials.  Customers can choose any casket they desire, snug or airy, despite the views of the funeral director and regardless of the cause of the deceased’s death.  … A former Governor of Tennessee, Ray Blanton, was buried in a casket that an acquaintance built for him.”  (pp. 662-663)

The Court was unpersuaded by the State Funeral Board’s argument that the restriction was necessary to protect public health. “The purpose of promoting public health and safety is not served by requiring two years of training to sell a box.” (p. 663)

“Caskets are often the single most expensive item in the cost of a funeral.   Customers deserve to have a choice about where to purchase them.  By reducing price competition, the FDEA, far from helping the consumer, hurts the consumer. Indeed, trial testimony in this case reveals that funeral homes markup the price of their caskets from 250% to 400%, perhaps as high as 600%.”  (p. 664)

The court’s decision was appealed by the State of Tennessee.  

Craigmiles v. Giles, 2002 FED App. 0417P (6th Cir.)


In the first Federal Appellate Court ruling on restrictive state casket sales laws, the Court of Appeals for the Sixth Circuit, on December 6, 2002, affirmed the August 21, 2000 decision of the District Court for the Eastern District of Tennessee.  The three judges hearing the State’s appeal unanimously held that the Tennessee Funeral Directors and Embalmers Act (FDEA), by restricting the sale of caskets to licensed funeral directors, violated the plaintiff’s Constitutionally-protected rights to due process and equal protection of the law.   However, like the trial court in Casket Royale,  (Casket Royale v. State of Mississippi, 124  F. Supp. 2d 434 (S.D. Miss. 2000) the court declined consideration of the privileges and immunities clause arguments advanced by the plaintiffs.


This decision is also significant in that it stressed that the State could not make an argument in support of its position that would survive even the lowest level of scrutiny.   In concluding that the only purpose of the restrictions was “…for the economic protection of funeral home operators,” the Court commented that the proposed justifications smelled like “…a five-week-old unrefrigerated dead fish.”  (citation omitted)  Moreover, acknowledging that only a handful of provisions have been invalidated by the courts for failing rational review basis, “…this case should be among that handful.”  (p. 8)

Mississippi

Casket Royale v. State of Mississippi, 124  F. Supp. 2d 434 (S.D. Miss. 2000)

This case, also unreported, was decided by the United States District Court for the Southern District of Mississippi (Jackson Division), on October 31, 2000.  The Court granted a motion for summary judgment by the plaintiffs, a New Hampshire casket manufacturer and two local retailers, to enjoin the State of Mississippi from enforcing that portion of the Funeral Service Rules and Regulations which would “…forbid anyone but those holding a ‘license for the practice of funeral service’ or a ‘license for the practice of funeral directing’ to engage in the ‘sale of funeral merchandise,’ except the ‘pre-need sale of funeral merchandise.’” (p. 2)

The plaintiffs alleged that the statutes and regulations violated both the Due Process and Equal Protection Clauses of the Fourteenth Amendment to the United States Constitution.  They also maintained that the licensing requirements violated the Privileges and Immunities Clause, as well as the Interstate Commerce Clause, of the United States Constitution.

The defendants argued that the regulation was necessary to 1) promote the prompt disposition of human remains and 2) protect the consumer.  The Court, however, found that the licensing requirement was not rationally related to furthering either interest.

Regarding the second of these, the Court opined that the licensing requirement “…not only fails to advance the interest of Mississippi in consumer protection, it actually diminishes it.  As a result of this requirement, consumers in Mississippi are offered fewer choices when it comes to selecting a casket.  Consequently, there is less price competition among the sellers of caskets.  Ultimately the consumer is harmed by this regulation as one is forced to pay higher prices in a far less competitive environment.”  (p. 13) 

The plaintiff’s claimed, undisputed by the defendants, that “Mississippi funeral homes mark up the price of caskets an industry-standard 250-300%.”  (p. 13)

The Court ruled for the plaintiffs on both of their 14th Amendment claims. Evidently, since this was dispositive of the issue, the Court declined to consider the Privileges and Immunities and Interstate Commerce claims.  

Louisiana

The following is found under the heading of Casket Sales At Issue in the November, 2001 issue of Mortuary Management:

Monroe, Louisiana

“An independent casket maker who was prohibited from selling caskets in Louisiana is suing in federal court to overturn the law.

Jerry Womack said he tried to sell caskets in Louisiana, but received a letter from the Funeral Directors and Embalmers Association saying he was violating state law.  Only funeral homes can sell caskets, the group said.  So Womack filed suit.  “With the Louisiana law, it has a tremendous penalty for violation.  It takes the public’s right of choice away from them,” Womack said.

A dozen or so states have similar restrictions on casket sales.  A suit is pending in Oklahoma, where others are fighting to overturn laws that prohibit the independent sale of caskets.  In Virginia and South Carolina, the laws remain unchallenged, and a handful of states have similar laws that are generally not enforced.  But several other states have overturned their similar laws.”  (p. 19)


This statement is inaccurate as it applies to South Carolina.  Moreover, on a strictly technical point, states do not “overturn” their laws, they can either “repeal” them or fail to enforce them, but only courts can “overturn” them.  


According to Carlson (1998, p. 337), this challenge to the Louisiana law can be traced back to 1997, but it just now seems to be coming to a head.  Attempts to get further information have been unsuccessful. 

Non-Judicial Opinions

Texas


On May 15, 2002, the Texas Attorney General, John Cornyn, issued an opinion (No. JC-0505) in which he concluded that “…while a casket indeed constitutes funeral merchandise, the simple sale of a casket, without more, is not an act of funeral directing and accordingly does not violate…” Texas law.  The opinion was solicited by the Texas Funeral Service Commission, which was seeking to limit the sale of caskets to licensed funeral directors under Chapter 651 of the Occupations Code.  [Tex. Att’y Gen. Op. No. JC-0505 (2002), available on-line at www.oag.state.tx.us/opinopen/opinions/op49cornyn/jc-0505.htm]

Maine


It has been reported that the Assistant Attorney General who provides legal support to the Maine Board of Funeral Service stated at a public meeting sometime in 2000-2001 that her department would not try to defend the restriction on the sale of funeral merchandise contained in Section 1400(5).  She said that she believed the restriction to be unconstitutional.  However, the Attorney General has not issued, nor has he been asked to issue, a written opinion on this subject.  It appears that the Funeral Service Board is not inclined to enforce the restriction.  [Source: e-mail from Ernest Marriner to Gere B. Fulton, May 25, 2002]

Idaho


In response to a request to comment on the enforceability of the Idaho statute, the  Attorney General’s office responded with the following:  “The relevant case law and statutes do not authorize this office, nor is it the practice of this office, to render legal services to private individuals or organizations.”   Representatives from a local funeral consumers advocacy group then contacted the Idaho Bureau of Occupational Licenses and requested information “…on the retail sales of caskets by persons not licensed under Title 54, Chapter 11” of the Idaho Code.  


The Bureau Chief, Rayola Jacobsen, responded as follows:


“In the enclosed Idaho Mortician Laws & Rules book on page 2, ’54-1104 Exemptions from provision of act.  There is hereby exempted from the terms and provisions of this act and from the enforcement of the provisions hereof, the following:

A.  Manufacturers, wholesalers and jobbers of caskets, funeral supplies, vaults or other burial receptacles not engaged in performing mortician services and not selling to the public, EXCEPT when said sales to the public are sales with immediate delivery of the funeral supplies purchased.’”


Ms. Jacobsen then, strangely enough, concluded that “As long as you do not engage in Mortician services and the sales to the consumer are immediate sales, there is nothing in the Mortician Law to prevent you from selling caskets to Idaho consumers.” [emphasis added]  This conclusion, however, would seem to be contrary to the language in the Rule book!  [Source: e-mail from Jean Boyles to Gere B. Fulton, January 23, 2002]

At this point in time it would seem safest to say that prospective casket retailers should proceed at their own risk.

Summary


As can be seen from the foregoing, except for Oklahoma there is a clear trend of courts—both federal and state—overturning restrictive state casket retailing statutes.  Of the ten courts (7 trial and 3 appellate) to have issued decisions, only three—all of them in Oklahoma—have upheld restrictive laws favoring the funeral industry.  Other than these three Oklahoma courts only a ruling by an administrative law judge in upstate South Carolina has upheld restrictions on retail casket sales.  That decision was subsequently reversed by a decision by the County Court of Common Pleas.  


For those consumers residing in jurisdictions where there may still be retailing restrictions in force there is the option of either building your own casket or purchasing a casket from one of the many sources doing business on the Internet .  Information about each of these is available on-line at the FCA website--www.funerals.org/caskets/htm.

The author would like to express his appreciation to the Institute for Justice, a public-service law firm in Washington, DC, that has been instrumental in litigating several of these cases and has graciously provided copies of the unreported decisions.  The Institute maintains a website at www.ij.org. 
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